Answer Sheet for International Organizations

Final Examination
Fall 2005

These are rough notes to identify some of the major issues.  A well-written answer must be clearly written with a thorough analysis.  It must also be recognized that there is a subjective component in grading, which has a lot to do with the clarity of the answer and its readability, organization and power of thought as well as efficiency at issue spotting.  The papers have comments marked on them although selected remarks are included below.

Question 1 issues include:

· Examine power balance between Security Council and General Assembly

· SC has “primary responsibility” for maintaining international peace and security (Art. 42), including the power to:

· Use measures (such as sanctions) not including use of force (Art. 41)

· Use measures including use of force (Art. 42)

· Compel other states to assist (Art. 43, 49)

· Case example: ICJ’s deference to SC resolution mid-conflict in Lockerbie opinion

· Case example: UN resolution justifying US intervention in Iraq

· Veto power of Perm 5 (Art. 27.2)

· ICJ can set some limits on SC at least theoretically

· Conditions of Admissions case – GA/SC could not add to Charter’s admission requirements

· But in Lockerbie – ICJ deferred to the SC, and was ambiguous regarding judicial review

· General Assembly must defer to the Security Council on matters of international peace and security, though it has an enormous power to shape and create international norms.

· General Assembly can only “discuss” matters (Art. 10)

· GA “may consider the general principles of cooperation in the maintenance of international peace and security.” (Art. 11.1)

· GA may “call the attention of the Security Council to situations which are likely to endanger international peace and security” (Art. 11.3)

· General Assembly must defer to the Security Council when it is ‘seized’ with a situation that constitutes a threat to international peace and security. (Art. 12.1)
· The ability to shape international norms through discussion, recommendation, and creation of sub-agencies is potent.  Many case examples: UNICEF, human rights, etc. Certain Expenses case: once the GA has set up an authority (such as a tribunal) even the GA’s membership can be bound by its rulings.

· GA has used other mechanisms to try to winnow power from the SC.  Case example: the Resolution on Uniting for Peace.
· Suggest possible reform mechanisms

· Broaden representation in the Security Council

· Pro: great power-sharing

· Con: more difficult to make decisions quickly when necessary

· Change the veto power in the Security Council

· Pro: rebalances the power alignment set after WWII

· Con: may not be doable as the “Great Powers” will not agree.

· From earlier draft: Examine power balance between Security Council and the ICJ

· ICJ is the principal judicial organ for disputes between states.

· UN members should keep in mind that legal disputes are to be referred to the ICJ (Art. 36.3); however, states are not compelled to submit to ICJ jurisdiction.

· However, once parties submit to ICJ jurisdiction the ICJ decision is binding on them. (Art. 94.1).

· Decisions are binding on parties (ICJ Statute, Art. 59)

· Judgment is final and without appeal (ICJ Statute, Art. 60).

· ICJ has power to give advisory opinions (ICJ Statute, Art. 65 and indicate provisional measures (ICJ Statute, Art. 41).

· The ICJ though has no enforcement mechanism; parties have recourse to the Security Council for recommendations regarding enforcement (Art. 94.2).

· Thus, the SC has the ability to disregard ICJ rulings by ignoring or failing to enforce them, thus eroding credibility and authority of ICJ and the “checks and balances” system.

· Case examples: Conditions of Admission of a State to Membership in the UN and Competence of the General Assembly opinions.  The ICJ gave advisory opinions regarding the SC’s failure to abide by the Charter, but the SC did not change its behavior to conform to the opinions. 

· Similarly, in the Lockerbie Case (Provisional Measures), the SC issued a resolution just before the ICJ issued its decision, thus mooting the court’s process. 

· Note: In Lockerbie, the majority insisted the case was about the Montreal Convention though as Jennings suggested, it was really about whether the ICJ or the Security Council would control what happened next.

· From earlier draft: Examine power balance between Security Council and the Secretariat

· Secretary General notifies the SC of matters jeopardizing peace and security (Art. 12.2)

· has the power of the pulpit: can create consensus and chastise noncompliant governments.

· Case example: Kofi Annan during debate over resolution toward invasion of Iraq

· Suggest possible reform mechanisms

· Measures to enhance ICJ credibility and authority – perhaps GA resolutions and pressure by the Secretary-General that create moral authority to hold SC to ICJ rulings.

Question 2 issues include:


Role of regional organizations under UN Charter
· Art 52 – UN members should use regional orgs for pacific dispute resolution

· Art 53 – encourage SC to use regional organizations for pacific dispute resolution, though regional orgs cannot undertake security enforcement.

· Art. 54 – requires regional org to keep SC informed of measures taken. 

Dispute resolution under UN Charter
· Art. 33 – requires pacific dispute resolution by various means

· Art. 36-38 – Security Council may recommend means of judicial settlement

· Art. 95 – parties may refer disputes to other tribunals

CARICOM dispute resolution
· Arbitration is binding, but there’s no enforcement mechanism – no equivalent of UN Charter Art. 42 (use of armed forces).

· Under Revised Treaty:

· Conf. of Heads of Governments can settle some disputes.

· Art. 188 provides that disputes shall be settled only by recourse to any one of the following modes for the settlement of disputes, namely, good offices, mediation, consultations, conciliation, arbitration and adjudication.

· If all else fails, parties have recourse to the Court of Caribbean Justice (CCJ) pursuant to Art. 211: The Court has “compulsory and exclusive jurisdiction to hear and determine disputes concerning the interpretation and application of the Treaty.”

· Art. 212: The Court also can deliver advisory opinions.

· Art. 224: member states undertake to complete whatever constitutional and legislative processes are necessary internal to participate in the Court.

· Agreement Establishing the CCJ:

· Art. IV: Member States, Organs, Bodies of the Community or persons to whom a judgment of the Court applies, shall comply with that judgment.

· Art. XII(1)(b), the Court has jurisdiction over disputes between "any Contracting Parties to this Agreement and the Community." This would allow the Court binding decision-making powers regarding the Conference or any other organ of the Community if a state brings a claim.

· Art. XV: Contracting parties agree that they recognize as compulsory, ipso facto and without special agreement, the original jurisdiction of the Court provided for in Article XII. 

· Art. XVII: The Court, in exercising its original jurisdiction under Art. XII(b) and (c), shall apply such rules of international law as may be applicable.

· Art. XXCI: The Contracting Parties agree to take all the necessary steps, including the enactment of legislation, to ensure that …. All authorities of a Contracting Party act in aid of the Court and that any judgment, decree, order or sentence of the Court given in exercise of its jurisdiction shall be enforced by all courts and authorities in any territory of the Contracting Parties as if it were a judgment, decree, order or sentence of a superior court and of that Contracting Part.

· Exclusive jurisdiction for:

· disputes between contracting parties

· disputes between a contracting party and the Community

· referral from national courts of contracting parties (i.e., for interpretation of the Treaty, Art. XIV).

· applications by nationals under Art. XXIV (i.e., where a matter affects them under the Treaty, etc.).

· Appellate jurisdiction (of right) also lies:

· in civil proceedings where the matter in dispute is at least $25,000 

· final decisions regarding nullity of a marriage

· final decisions in other proceedings involving interpretation of a contracting party’s Constitution

· final decisions regarding protection of fundamental rights

· other cases prescribed by law of a contracting party

· various other provisions for appeal (s. 3 on)

Part Two

Question 3 issues include:

· Oceania’s Shantytown operation
· Arguably within 2(7) (domestic matter)

· High Cay’s operation in Oceania was arguably illegal.

· UN members are obligated to resort to pacific settlement of disputes such that international peace and security are not jeopardized (Art. 2.3;33).

· High Cay invaded Oceania sovereignty.  

· High Cay would argue Art. 51 self-defense

· Security Council arguably failed its obligation to act—twice.

· Art. 33-34 requirement to encourage pacific dispute resolution and investigate disputes.

· Art. 39 requirement to determine a threat to peace.

· Art. 53 asks SC to use regional arrangements where appropriate for enforcement action.

· One could argue, however, that on the first call there was no threat requiring SC intervention, and on the second, the threat to the peace had subsided.

· Low Cay arguably not required to come to defense of Oceania under its treaty.

· “Self-defense” clause in bilateral treaty’s Article 5 not triggered since the operation had ended.

· Regional compacts are subordinate to UN mandate of maintaining international peace and security (Art. 52).

· Obligations under Charter trump obligations under other treaties (Art. 103).

· GA resolution arguably not ultra vires
· Uniting for Peace Resolution: GA authorized itself to act where SC won’t.

· Unlawful suspension of Low Cay’s rights and privileges
· Art. 4 – membership only open to “peace-loving states….”

· Art. 5 only allows suspension if enforcement action has been taken and only upon SC recommendation to SC

· ICJ decision:

· Has jurisdiction once parties submit

· Little threat of SC undermining ICJ

· Possible remedies

· Reparations by High Cay

· Reverse suspension of Low Cay

Question 4 issues include: 
· Operations by each of Oceania and High Cay

· Violation of obligation for pacific dispute resolution (Art. 3)

· Violation of other state’s sovereignty by force (Art. 2(4))

· Art. 51 self-defense argument

· Actions by the Secretary-General

· should SG have brought matter to SC attention instead

· Decision by the Security Council to decline intervention

· Did SC have a duty to intervene under its Charter obligations

· Actions by the General Assembly

· Resolution

· Did the the GA power to pass the resolution?

· Did it violate Art 12?

· Similarity to the Uniting for Peace Resolution, as the GA is only acting in the absence of SC action.

· In the Certain Expenses case, the ICJ held that the General Assembly was entitled to authorize a peacekeeping operation (on the ground that Art 11.2’s requirement that the GA referred “any … question on which action is necessary” to the Security Council meant only “enforcement action”).  

· However, giving instructions to fire could mean this is an enforcement, not a peacekeeping, operation, and therefore prohibited to the GA>

· General’s Meeting

· Security Council resolution

· Proposed ICJ resolution of the dispute

· Additional ICJ concerns

· authority and credibility of the Court, as reflected in its ultimate decision; 

· a possible end-run by either the General Assembly or Security Council around any decision the Court might make.

· “Members of the Permanent Five decry the involvement of the International Court of Justice and make statements to the press that the ICJ has no jurisdiction because the matter is under Security Council consideration.”  

· In Lockerbie, the UK argued that the ICJ lacked jurisdiction because the matter was for Security Council enforcement; the ICJ rejected the argument.
· Nonetheless, the Security Council did make an end-run around the Court’s decision, which could happen here.
· The ICJ has to depend on the moral authority of the Charter and its emphasis on pacific resolution of disputes (and their submission to the ICJ) to try to trump the Security Council’s action.  
· Although the ICJ depends on Security Council enforcement, it may have an ally in the Secretary-General who can court world press to give weight to the ICJ opinion.
· the possible breakdown of the UN system and the need to restore its authority and credibility as reflected in the Charter

20040985

Q2: Good use of UN Charter.  Excellent reference to OAS charter. Good note that CARICOM members are member states of the UN and therefore bound by UN Charter.

Good use of Art. 95. Good level of specificity regarding mandatory nature of CCJ.

Q3: You make a strong argument that it is for the Security Council to determine scope of 2(7), especially on a pragmatic basis in light of Art. 39. Good use of Vienna Convention’s obligation to act in good faith. Clearly written – the only issue here is a little more time management to polish off analysis of the remaining issues you identified.

Paper: Well-researched and written.  Watch pronoun references.  A few minor points could use expansion.

200341294

Q1: It would be more advantageous to skip the historical notes at the beginning and jump into the first issue.  You spend too much time reciting facts.  Also the organization is unclear: organize by issue so the reader can follow your analysis.  Good point about the SC’s ability to disregard others.  Again too much recitation of the ICJ’s jurisdiction—get to the issues and analysis more quickly.  Good use of Admissions.  Paragraph breaks are sorely needed to clarify the analysis and organization.  Good point about the need to reform the veto power.

Q3: Again, start with the issue to frame the discussion, rather than with general rules and principles.  Re Art. 12, one could argue that the SC has not exercised its functions, therefore the GA is not precluded from intervening.  The answer is incomplete, though if it were better organized the remaining issues might have been outlined.

Paper: Explain more why the population is against the CCJ.  You do an otherwise fine job of canvassing the arguments, though it is difficult to make an objective case with this topic.

200341013
Q2: The answer meanders between outlining the functions of the CCJ, and contrasting the CCJ a bit with the ICJ.  What might have been more helpful, however, would have been to discuss regional dispute resolution in light of the overall scheme laid out by the UN Charter, which encourages pacific dispute resolution at the regional level and provides mechanisms if such efforts fail.

Q3: Good point that if the tensions create a civil war that could spill across boundaries there may be a threat to international peace.  The organization is clear, as is the canvassing of Art 2(4), 39, 40, 51, 33, Uniting for Peace Resolution, and so on.  You have an interesting discussion of the GA’s authority to pass its resolution, replete with analogy to Baker v. Carr.  It would have been good to discuss the obligations under the regional treaty.  The discussion of suspension needs reference to the language of Art. 5.

Paper: Clearly written and cogently argued.

200341005
Q1: Well-written, though it would be preferable to start organizing by issue (using a topic sentence) rather than launching into the powers of the SC.  Good point about the way Art. 27 suggests Perm 5 dominance; also good use of Art. 108.  Innovative argument about the effect of the abstention within the SC.  You persuasively argue that international peace and security are dependent on much broader realms that require more than SC peacekeeping or enforcement activities.

Q3: 2(7) is well canvassed.  All the issues are nicely organized and argued, with the exception of the issue regarding suspension, which is missing.

Paper: Work on clear and concise expression to deepen the analysis.

200341010
Q2: Good point that dispute resolution is facilitated by compulsory CCJ jurisdiction to Agreement signatories, and by XXIV requiring municipal enforcement.  I’m glad you mentioned stare decisis and its presence in the CCJ and absence in the ICJ.  Good mention of cost too, and the advantages of facilitating regional cooperation and development of Caribbean jurists.  I would have liked to see mention of how the UN Charter handles regional dispute resolution.

Q3: Strong organization by issue according to the action.  I would argue SC intervention was called for by the invasion High Cay raid, though the argument is acceptable that the military exercise had ended and there was no further threat to peace. In the suspension argument, Art. 4 deserves mention.  The answer needs finishing (practice time management).

Paper: Well-written on the whole with clear organization and a clear thesis.

20031048
Q1: Good use of Art 4 as an example of sharing of powers, although in general, the answer should be organized by issue (and a bit more legible), making the reader’s job easier.  It is unclear what suggestions you are offering for UN reform.

Q3: The issues are canvassed in a fairly organized and coherent way overall, though the discussion of suspension is missing.  Good use of Lockerbie.  

Paper: Fairly well-conceived and executed, though the frequent typos and other errors make this hard on the error.  I’d also like to know where you ultimately stand on some of the questions you discuss.

200341056

Q1: It’s good you point out the SC is “not all powerful” (some classmates disagreed and I think their conclusions are overbroad).  Good use of Uniting for Peace and Lockerbie (statement that SC is bound by the Charter) to show some limitations on the SC.  Good point about who determine the bounds of 2(7), and also about the Secretary-General’s power vis-à-vis threats to international peace.   Good use of Art. 24 and good point about withdrawal of support.  It would have been good to canvass potential reform of the veto power.

Q3: You’ve done a good job raising many of the issues, though they deserve fuller discussion which perhaps was precluded by time management and the extensive fact pattern.

Paper: Some good ideas, but work on clear and concise prose in some parts so as to showcase your organization and analysis.  See comments re taking the discussion a step further.

200341134

Q4: Watch legibility!  Well-organized in general.  Good use of teleological interpretation and necessary intendment. Good discussion of the perils of ‘peace-keeping.’  Good discussion of limitations of SG role.  I would have liked to see a discussion of the complexities of the ICJ’s role and its credibility in light of lack of enforcement and dependence on SC goodwill.

Q2: Legibility needs improvement as the answer is difficult to read, even given the time constraints.  I’d start right in with the first issue rather than meandering.  Good point about political considerations force states to confer and resolve things on levels other than the CCJ.

Paper: Outstanding analysis and beautifully written.
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